2 set of sub-principles of environmental protection. I conclude by proposing that the European legislature and the CJEU need to provide more coherence amongst the principles of environmental protection in their legislative acts in order to establish more clearly the balancing between economic development and environmental protection that sustainable development calls for.
From the very moment of its debut in the international scene, the concept of sustainable development has perplexed the community of actors in the development arena principally for its definitional elusiveness. The international importance of the concept arises from its development within the United Nations, specifically its World Commission on Environment and Development. The Commission issued in 1987 a Report entitled Our Common Future, where for the first time it recommended as a frame of reference for tacking the increasingly complex relationship between development and environmental damage and the divide between rich and poor countries: The Report defined the concept in heuristic terms as follows 3 :
1. Sustainable development is development that meets the needs of the present without compromising the ability of future generations to meet their own needs. It contains within it two key concepts:
• the concept of 'needs', in particular the essential needs of the world's poor, to which overriding priority should be given; and
• the idea of limitations imposed by the state of technology and social organization on the environment's ability to meet present and future needs.
The true impetus to the establishment of the concept of sustainable development, however, came for the United Nations 1992 Declaration on Environment and Development, where it proclaimed 27 principles with "the goal of establishing a new and equitable global partnership through the creation of new levels of cooperation among States, key sectors of societies and people" around the articulation of the concept of sustainable development 4 . The first 4 principles shed new light into the phenomenology of defining the concept. These are:
Principle 1 Human beings are at the centre of concerns for sustainable development.
They are entitled to a healthy and productive life in harmony with nature.
Principle 2 States have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental and developmental policies, and the responsibility to ensure that activities within their jurisdiction or control do not cause damage to the environment of other States or of areas beyond the limits of national jurisdiction.
Principle 3
The right to development must be fulfilled so as to equitably meet developmental and environmental needs of present and future generations. 
Principle 4
In order to achieve sustainable development, environmental protection shall constitute an integral part of the development process and cannot be considered in isolation from it.
Principle 1, in using the word "entitled," could be understood as part of the State's duty or positive obligation to protect the human right to health and life. Principle 2 articulates a "good neighbor policy" inasmuch as it recognizes the State's sovereign right to exploit its natural resources, but imposing on them the responsibility of ensuring this exploitation does not cause damages to the other States. Principle 3 limits the State's right to development ("must") by imposing and inter-generational equitable duty to balance current needs with the needs of future generations. Finally, Principle 4 announces the principle of integration of environmental protection into the "development process."
The momentous announcement by the Community of Nations of these principles has led to an immense debate 5 in all fields of human inquiry associated with the idea of development:
international cooperation, human rights, trade, economics 6 , urban and strategic planning, 7 5 Gregory A. Daneke, Sustainable Development as Systemic Choices, 29 Policy Studies Journal 514 n. 3, (2001) ("Recent years have witnessed a significant re-conceptualization of the perennial problem of environment vs. economics, known as "sustainable development" (SD). While this basic notion has generated governmental enthusiasm, some institutional development (especially in Europe and Canada) and a good deal of intellectual activity, it remains more a vague agenda rather than a serious set of policy mechanisms. To advance the discussion in the direction of viable processes, sustainability is explored as an issue of "strategic choice.") 6 See, Lawrence Wai-Chung Lai & Frank T. Lorne, The Coase Theorem and Planning for Sustainable Development, 77 The Town Planning Review 1 (2006) (This paper argues that with qualification and modification, the Coase Theorem, as a specific way of modeling transaction costs in the discussion of aspects of market failure, can be applied to a discussion of planning for sustainable development as a desirable and benign human goal through a 'win-win' approach. See also, David W. Pearce & R. Kerry Turner, Economics of Natural Resources and the Environment 24 (The Johns Hopkins University Press) (1990) (defining sustainable development as maximization of the net benefits of economic development, subject to maintaining the services and quality of natural resources over time, where economic development is broadly construed to include all elements of social welfare.) 7 "Sustainable development has become a key concept in the field of international environmental law and it is gaining increasing importance in the context of international trade law and human rights law. However, it is not always easy to grasp its normative content and its practical implications. Nevertheless, there is ample consensus that sustainable development involves the idea of an integration of environmental protection and economic development. Environmental Action Programme, is more accurately described as a strategy for 'environmental sustainability'. Environmental sustainability is the overriding aim of sustainable development and provides for the sustainable use of natural resources in the economic development process. Environmental sustainability can be distinguished from the traditional concept of environmental protection by the shift in focus from the effects of the use of natural resources in the development process that are environmentally damaging to the sustainable use of natural resources as a whole. Environmental sustainability is a simple concept in theory, but there will be many uncertainties in achieving this goal in practice. Therefore, it is widely accepted that the way forward for the achievement of sustainable development should be to adopt a number of organising principles for the development process. The term 'sustainable development' is, consequently, best understood in a descriptive sense as a process of development that follows these key principles." statement is not just a formalisation of the current concern for sustainable development in planning, but it also imposes on the urban planning system a duty to implement the Government's strategy for sustainable development (DEFRA, 2005) and to act proactively to deliver results rather than as a regulatory agency."
18 (Emphasis added.)
Concurrent with these policy developments, the principle of sustainable development has progressively increased its presence in the subsequent treaties reforming the original Treaty of
Rome up until its current form in the Treaty of Lisbon, and continues to have a prominent roles in the objectives of the EU. An author has tracked the movement of the concept of sustainable development as follows: status in all EU waters is lacking. The result is that compliance with the main objective of the WFD will perhaps rely more on uncertain political and public pressure than clear legal commitments.
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The concept or principle of sustainable development continues to elude environmental lawyers who long for a command and control system of regulations that affords effective legal protection to the recipients of environmental damage. The fact is that sustainable development (in whatever legal form it takes) is part of the EU primary and secondary law and legal tribunals are must determine the proper legal category it occupies in interpreting disputes where the EU objectives of economic development, social development and environmental protection clash.
Sustainable Development: Policy Goal, Legal Principle or Legal Rule?
Any modern discussion about the difference between legal rules and legal principles must consider the ideas advanced by legal philosopher Ronald Dworkin. For Dworkin rules are "applicable in al all-or-nothing fashion" and principles have "the dimension of weight or importance." Judges use legal principles to justify their reasons for deciding a case in a given way and principles are always weighted against other principles in the legal system. Principles are "a standard to be observed, not because it will advance or secure an economic, political, or social situation, but because it is a requirement of justice or fairness or some other dimension of morality." Policy, on the other hand is a "kind of standard that sets out the goals to be reached, generally an improvement in some economic, political, or social feature of the community."
21
Policies are the realm of legislatures and government agencies, legal principles are to be used by courts in weighting their decisions of cases and controversies. Principles and policies are more often than not intermingled by legal observers, thus producing confusing analysis.
Much discussion about the "vagueness" of sustainable development concept as a producer of tangible results in the balancing of economic development and environment has been attributed to: 1) failure as a mechanism to strike a concrete balance amongst these when applied to actual situations and 2) to the difficulty of deriving legal norms or legal rules that creates duties or obligations subject to legal review by courts.
With regards to the first observation, an author has framed the dilemma in these terms:
"What is sustainable development? To the disappointment of many resourcists and environmentalists, sustainable development is neither resourcism, nor environmentalism, nor a Solomonic compromise between the two. Rather, …sustainable development defines all social problems in terms of three parameters--environment, economy, and 20 Schrijver & Weiss, Supra, note 6, at 574.
equity--and projects them in the dimensions of geographic scale and time. The fusion of the three parameters--the three E's--prevents sustainable development from cascading back into the resourcism-environmentalism dichotomy, and ensures that social equity has equal footing with environmental and economic goals. The geographic scale dimension requires that sustainable development solutions span from local to global approaches with no "one size fits all" mentality. The time dimension forces sustainable development solutions to optimize in both the short-term (intragenerational) and long-term (intergenerational).
[E]ach of these parameters and dimensions is firmly established in the sustainable development literature, albeit seldom in as tightly-knotted fashion as I contend they must exist. There is little for me or anyone else to add at this level, except further proselytizing.
[D]ie-hard resourcists and environmentalists attack sustainable development for failing to prescribe how to distribute environment, economy, and equity both spatially and temporally. Sustainable development is not helpful if it offers no answer to that question.
Thus far the response to such attacks has been to cast sustainable development as a With regards to the second observation, one author theorizes that the interface of sustainable development and the legal order could produce three levels of legal roles, namely the role of a standard of behavior, a guiding principle decision-makers must use actively in the motivation of a legally-binding decision and a general optic under which to interpret a given law.
"There are at least three legal roles that sustainable development could play in a statute.
From strongest to weakest, they are the following. First, sustainable development could be used as a general standard of behaviour; that is, it could define a limitation that applies to everybody, everywhere. Anyone who acted contrary to the rule could be subject to civil liabilities or criminal penalties. Second, sustainable development could play a narrower, and therefore more limited, role as a factor for administrative decision makers to consider when exercising their discretion and making their decisions. Third, in its weakest form, sustainable development could be neither of these things, and instead function merely as a guide to interpretation of the rest of the statute." Another author states that "…while sustainable development does have established status as a principle of international law within an evolving environmental jurisprudence, it has very little status in the resolution of international disputes. This anomaly exists for normative, empirical, and institutional reasons." The reason being that, "First, normatively, for a legal principle to be dispositive in international dispute resolution, it must not only be a legal principle, but what we will call in this Article a rule-generating adjudicatory norm. This has not occurred for sustainability because the "principle" of sustainable development itself is not of a sufficiently definitive rulecreating character; it contains a number of competing and even contradictory subprinciples which dilute and dissipate its normative power to command the construction and operation of an institutional dispute resolution regime of its own." The four substantive principles, defining material ends for the law, combine (1) the prevention principle and (2) the precautionary principle, which represents the protection of environmental quality, with (3) sovereignty over internal resources combined with a duty not to pollute across territorial borders, and (4) the right to equitable development, which represents the resource economics definition of sustainability.
The four procedural principles are: (1) the integration of environment and development, (2) a concern for future generations and their welfare, (3) the principle of common but differentiated responsibility, and (4) the polluter-pays principle. These procedural principles can neither be classified as environmental nor development-oriented.
Nevertheless, by focusing on the ways in which the substantive principles of the law are achieved, they focus on the ways in which sustainable development remains both "sustainable" and oriented toward "development." sustainable development in the resolution of disputes under the Treaties.
The ECJ and the Principle of Sustainable Development
The Treaty on the European Union (TEU), in its Article 3(3) mandates the establishment of an internal market based on the "sustainable development of Europe," which shall in turn be based in the achievement of three objectives: 1) balanced economic growth and price stability, 2) a highly competitive social market economy, aiming at full employment and social progress, 3) a high level of protection and improvement of the quality of the environment. Thus, the main historical objective of the EU, the creation of an internal market, must be accomplished based on a principle of sustainable development that strives to incorporate the goals of balanced economic growth, a social market economy and a high level of protection of the environment. This is a paradigm shift from the ordo-liberal principles that provided the impetus for the original Treaty Article 192(2) TFEU establish the sub-principles under which these environmental policies shall be formulated and measured against: "Union policy on the environment shall aim at a high level of protection taking into account the diversity of situations in the various regions of the Union. It shall be based on the precautionary principle and on the principles that preventive action should be taken, that environmental damage should as a priority be rectified at source and that the polluter should pay.
In this context, harmonisation measures answering environmental protection requirements shall include, where appropriate, a safeguard clause allowing Member
States to take provisional measures, for non-economic environmental reasons, subject to a procedure of inspection by the Union."
Thus the "high level of protection and improvement of the quality of the environment" principle that defines the sustainable development of the EU's internal market in accordance with Article 3(3) TEU, must incorporate the: precautionary principle, 27 the source principle, the polluter pays principle, the prevention principle and the safeguard clause. Any EU policy must integrate in its formulation and execution policy elements that correspond to the high level of protection principle as shaped by its corresponding sub-principles. Otherwise, that policy and therefore, the secondary legislation that articulates it, infringe the Treaties.
The ECJ has not been shy in providing meaning to these principles in its interpretation of questions of European law related to the transposition and correct interpretation of Directives and other secondary legislation. Insofar as these principles become the subject of interpretation and clarification by the ECJ, the "high level of protection" principle being an integral part of the EU's sustainable development of Europe principle of Article 3(3) TEU becomes deeply entrenched in the European legal order. The ECJ has given life to the principle of environmental protection even when the Treaties did not even mention the environment. We must remember the Danish Bottles case, 28 where the ECJ declared that "environmental protection" could be a mandatory requirement that could be used by Member States to limit the free movement of 27 Marko Ahteensuu, Defending the Precautionary Principle against Three Criticisms, 11 Trames 366 (2007) . ("The so-called precautionary principle … that calls for early measures to avoid and mitigate uncertain environmental damages (and health hazards) in the future has come to the fore in risk discourses. A standard formulation of the principle, which was introduced at a conference organised by the Science and Environment Health Network (SEHN) in 1998, states that " [w] hen an activity raises threats of harm to human health or the environment, precautionary measures should be taken even if some cause and effect relationships are not fully established scientifically.") 28 Court went on to hold that the polluter pays principle could be incorporated into more protective national measures. It held that: "…Articles 7 and 11(4) of Directive 2004/35, in conjunction with Annex II to the directive, must be interpreted as permitting the competent authority to alter substantially measures for remedying environmental damage which were chosen at the conclusion of a procedure carried out on a consultative basis with the operators concerned and which have already been implemented or begun to be put into effect. However, in order to adopt such a decision, that authority:
-is required to give the operators on whom such measures are imposed the opportunity to be heard, except where the urgency of the environmental situation requires immediate action on the part of the competent authority; -is also required to invite, inter alia, the persons on whose land those measures are to be carried out to submit their observations and to take them into account; and -must take account of the criteria set out in Section 1.3.1 of Annex II to Directive 2004/35 and state in its decision the grounds on which its choice is based, and, where appropriate, the grounds which justify the fact that there was no need for a detailed examination in the light of those criteria or that it was not possible to carry out such an examination due, for example, to the urgency of the environmental situation. 33 Therefore, the national competent authorities could impose a higher protection measure that They shall be notified to the Commission." originally devised by the Directive, provided it gave the relevant parties the opportunity to be heard, invited the participation and comments of adjacent landowners and the national measure was a grounded one. With regards to the measures against the landowners whose lands were not polluted, it validated the measures under the precautionary principle, after finding that the measure complied with the general principle of proportionality. The Court held that "…Directive 2004/35 does not preclude national legislation which permits the competent authority to make the exercise by operators at whom environmental recovery measures are directed of the right to use their land subject to the condition that they carry out the works required by the authority, even though that land is not affected by those measures because it has already been decontaminated or has never been polluted. However, such a measure must be justified by the objective of preventing a deterioration of the environmental situation in the area in which those measures are implemented or, pursuant to the precautionary principle, by the objective of preventing the occurrence or resurgence of further environmental damage on the land belonging to the operators which is adjacent to the whole shoreline at which those remedial measures are directed."
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In another case decided in the same year, Afton Chemical Limited, 35 the ECJ, restated the level of judicial review it will afford to acts of the institutions dealing with complex problems and it further clarified the role of the precautionary principle in the fashioning of European legislation.
As to judicial review, the ECJ restated in Afton that the tests are manifest error or abuse of 33 Joined Cases C-379/08 and C-380/08, at paragraph 67 34 Joined Cases C-379/08 and C-380/08, at paragraph 92 powers:
"28.
[I]n an area of evolving and complex technology …, the European Union legislature has a broad discretion, in particular as to the assessment of highly complex scientific and technical facts in order to determine the nature and scope of the measures which it adopts, whereas review by the Community judicature has to be limited to verifying whether the exercise of such powers has been vitiated by a manifest error of appraisal or a misuse of powers, or whether the legislature has manifestly exceeded the limits of its discretion. In such a context, the Community judicature cannot substitute its assessment of scientific and technical facts for that of the legislature on which the Treaty has placed that task.
*** 34. However, even though such judicial review is of limited scope, it requires that the Community institutions which have adopted the act in question must be able to show before the Court that in adopting the act they actually exercised their discretion, which presupposes the taking into consideration of all the relevant factors and circumstances of the situation the act was intended to regulate."
With regards to the precautionary principle, the Court in Afton prescribed its correct application as follows: The Court went on to hold that the temporary limitation of the concentration of the additive MMT in combustion fuels on the ground of the precautionary principle, pending a full scientific assessment was objective and non-discriminatory and therefore, the EU institutions has made correct use of the precautionary principle.
Even though the Court of Justice has embraced its mission of adjudicating European law on the basis of the principles of environmental protection, the articulation of these environmental protection principles as the application of the general principle of sustainable development remains diffused. The European legislature would help "put flesh to the bones" of the environmental protection general principles by stating that the interplay of these principles in a particular act or legislation of the Institutions represents the balance called for by the principle of sustainable development established in the Treaties. In other words, sustainable development calls for environmental protection via the application of the environmental protection principles in a vertical or horizontal hierarchy that is for the Court of Justice to determine. The Court of Justice would then need to provide more coherence amongst the principles of environmental protection in their legislative acts in order to establish more clearly the balancing between economic development and environmental protection that sustainable development calls for. The consistent application of this proposal will ensure that sustainable development as a legal principle will continue playing a key role in the development of European environmental law and will perhaps inspire other legal systems to follow suit.
In conclusion, the acquis communitaire demonstrates that the principle of sustainable development occupies a privileged position in the European legal order. It comprises the principle of high level of protection of the environment, which encompasses the sub-principles known as the precautionary principle, the source principle, the polluter pays principle, the prevention principle and its balanced against the economic growth imperative of sustainable development by means of the safeguard clause of Article 192 TFEU. The European institutions have incorporated these principles in the secondary legislation of the EU and the Court of Justice of the European Union has commenced the long process of embroidering these principles into the legal fabric of the EU and establishing its order in the hierarchy of legal principles that guide the evolution of the European Union in its quest for "creating an ever closer union among the
